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CONFLICTS OF INTERNATIONAL LAW WITH NATIONAL 
LAWS AND ORDINANCES 

The decision of the judicial committee of the Privy Council of 
Great Britain in the case of the Zamora x will undoubtedly go down 
in history as one of the great triumphs of international law. In the 
midst of a war involving questions of national existence and, even 
more important, of the ideals which shall survive and determine the 
direction of the world's future political and social development, the 
law of nations has proved itself superior, in the courts of one 
of the belligerents, to a rule of military expediency promulgated in 
legal form by that belligerent government. In this case at least a 
British court has informed its government in unmistakable terms 
that Orders in Council governing the conduct of war must be in 
accord with international law or they will not be regarded as law 
for the prize courts. 

This case again brings into prominence the perennial question 
of the relation of international to municipal law. Does it prove 
finally that international law is part of municipal law? 2 It certainly 
shows that international law is regarded by the judicial committee 
as a body of rules and principles subject to judicial cognizance. 
But what reader of Triquet v. Bath, the Maria, the Charming Betsey, 
the Paquete Habana and West Rand Central Gold Mining Co. v. 
Rex 3 can doubt that this has been an established rule of Anglo- 

1 The Zamora, L. R. 1916, 2 A. C. 77; this Journal, 10; 427. 

2 J. B. Scott and W. W. Willoughby, "The Legal Nature of Treaties," this 
Journal, 1: 831, 2: 357; John Westlake, "Is International Law a part of the 
Law of England," Law Quar. Rev. 22: 14; C. M. Picciotto, The Relation of Inter- 
national Law to the Law of England and of the United States of America, N. Y., 
1915; Quincy Wright, "The Enforcement of International Law through Municipal 
Law in the United States," Univ. of 111. Studies in the Social Sciences, Vol. 5, No. 1, 
1916, pp. 11, 219. 

3 Triquet v. Bath, 3 Burr. 1478 (1764); the Maria, 1 Rob. 340 (1799); the 
Charming Betsey, 2 Cranch 64 (1804); the Paquete Habana, 175 U. S. 677 (1899); 
West Rand Central Gold Mining Co. v. Rex, L. R. 1905, 2 K. B. 391, 407. 
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American jurisprudence for over a century? But the decision goes 
farther than this. It shows that international law is not only re- 
garded as a source of law in British courts, but that, as compared 
with the law embodied in Orders in Council, it is a source of superior 
authority. Suppose, however, the text of the Order in Council had 
been embodied in an Act of Parliament. What then? The court in 
this case left no room for doubt that it would have applied the statute. 

The question whether international law is a part of municipal 
law, remains as it was before, a question of point of view and defini- 
tion. The Austinian can still point out that in the Zamora the court 
was bound by the Prize Act of 1864, 4 which specifically required it to 
apply international law, and hence the rule applied owed its au- 
thority, not to international law, but to an Act of Parliament 
inherently superior to an Order in Council. Hence he can con- 
clude that the court did not apply international law per se, but only 
the rule of international law as commanded by the national sovereign. 

On the other hand, the historical jurist can state that the au- 
thority of international law in British prize courts is of extremely 
complex origin, both historical and practical, and at any rate is 
beside the point at issue. The fact cannot be disputed that in this 
case international law was applied and not the Order in Council. 

Define international and municipal law from the standpoint of 
the authorities which can repeal or amend their respective rules, 
and hence in a certain sense have commanded them, and they have 
nothing in common. Define them from the standpoint of the actual 
sources used in administering the two branches of law and they 
overlap. The first is the standpoint of the legislator, the second of the 
court. The legislator recognizes as law only that which he has made 
or at least can repeal. The judge recognizes everything as law which 
he can apply. The judge when applying principles deduced from a 
study of international practice does not doubt but that he is apply- 
ing international law, but the legislator says "these principles can- 
not be international law, for I can compel the judge to apply others 
in their stead, and yet I have no authority to repeal or alter true 
international law." 

4 27-28 Vict. Ch. 25, sec. 55, par. 5. 
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The present study will adopt the point of view of the court, to 
which end the question should be stated: Is international law (as 
evidenced in its appropriate sources) a source of law to which na- 
tional courts are obliged to turn in appropriate cases? There can 
be no question but that in a controversy involving international 
elements, courts of all states will apply international law in the 
absence of other more authoritative sources, although the frequency 
with which such circumstances occur may vary according to the 
completeness with which all possible human relationships are 
covered by national codes, ordinances, and precedents. Judges are 
not ones to employ the unaided reason when authority can be 
studied. 

The more important question, however, is that of the attitude of 
national courts to international law in case it conflicts with a rule 
embodied in some other source of law. This question must be 
answered for each country with reference to its own jurisprudence. 

SOURCES OF LAW 

The important sources of national law arranged in the order of 
their juridical binding force are: (1) statutes, (2) judicial precedents, 
(3) opinions of experts, (4) customs, (5) ideas of justice, reason, or 
expediency. 6 The last three of these sources are in themselves indefi- 
nite, and courts will generally apply international law, in appro- 
priate cases, where resort must be made to such sources. In all 
states international law is deemed to be incorporated in such sources 
of law. The opinions of experts include the opinions of text-writers 
on international law. International law, itself founded on custom, 
is the law applied when custom is resorted to in determining a case 
involving international elements. So also, rather than appeal to 
unaided reason, judges will seldom refuse to lean on the authority 
of a rule of international law, if such exists, applicable to the case 
in hand. In Civil Law countries judicial precedents have little 

5 J. C. Gray, Nature and Sources of the Law, N. Y. 1909, p. 110; J. P. Hall, 
"The Force of Precedents in International Law," Int. Jour, of Ethics, 26: 149; 
W. Loewy, translation, The Civil Code of the German Empire, Boston, 1909, Intro- 
duction, pp. xlvii-liii. 
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more weight than expert opinions and will seldom in themselves stand 
in the way of a judicial application of international law. 

It is only when a conflict occurs between international law and a 
rule laid down by an official law-making authority, which includes 
in the United States constitutional assemblies, in all countries legis- 
latures and executive officers issuing ordinances within their compe- 
tence, and in Common Law countries courts of justice laying down 
judicial precedents, it is only in the case of such a conflict, that a 
question arises as to the relative superiority of international law 
and municipal law in judicial tribunals. 

International law may, then, come in conflict with (1) written 
constitutions having the force of law, (2) with statutes in the nar- 
rower sense, (3) with executive orders issued under proper constitu- 
tional or legislative authority, all of which are considered statutes 
in the wider sense; or (4) with judicial precedents having the binding 
force of law. 

Such conflicts may be resolved in two ways. Westlake 6 has 
pointed out that, in the Roman world, the practice in the case of a 
conflict of laws was to extract the residuum of each and thus con- 
struct a jus gentium consisting of the essence of the law of all nations. 
In the Middle Ages, because of the extreme diversity in Roman and 
barbarian legal ideas and the lack of a common jurisdiction, the very 
different process of selecting one law to the exclusion of the other 
was adopted, — a system which has continued in the modern rules 
of conflict of laws. 

Thus in the case of a conflict of laws, one may be applied at the 
expense of the other, or an attempt may be made to reconcile the 
two rules by applying the essence if not the form of each. Either 
selection or interpretation may be resorted to, the first emphasizing 
the diversity of bodies of law, the second the unity of law. 

6 John Westlake, Collected Papers, Cambridge, 1915, p. 291. This theory of 
the origin of jus gentium was maintained by Savigny, Austin and Maine, but later 
investigators, such as Muirhead, Sohm, and Willoughby, are inclined to doubt it, 
considering jus gentium a special branch of the Civil Law applied to aliens. This 
view, however, does not deny that a comparison and reconciliation of the diverse 
laws of aliens aided in the development of jus gentium. 
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INTERNATIONAL LAW AND CONSTITUTIONS 

Conflicts between customary international law and constitutional 
provisions can only arise for judicial settlement in the United States, 
where the Constitution is law, applicable in courts. There can be 
little question but that in such a case the Constitution, as the su- 
preme law of the land, binds the court. It has, however, been gen- 
erally interpreted in harmony with international law. Thus the 
constitutional guarantee that a person accused of crime shall have 
compulsory process for obtaining witnesses, 7 would probably be 
interpreted as meaning that the accused shall have the same rights 
of compelling testimony as the prosecution, and consequently would 
not apply to diplomatic officers exempt from such process by inter- 
national law. 8 

It should also be suggested that reserved States' rights, sometimes 
implied from the Constitution, probably offer no obstacle to the 
application of international law by courts. So far as any constitu- 
tional rights of the States are concerned, Federal courts might exer- 
cise the police power within the States and apply international law 
to protect rights of aliens guaranteed by that law. In United States 
v. Arjona, 9 a statute providing criminal punishment for counterfeit- 
ing the securities of foreign states was upheld as within the compe- 
tence of Congress under its authority "to define and punish . . . 
offenses against the law of nations." 

Under the same constitutional provision Congress passed an 
Act in 1842 10 giving Federal courts jurisdiction to release from State 

7 Constitution, Amendment VI. 

8 This was the view of the court in Dillon's Case, Fed. Cas. 3914 (1854) in 
which a treaty immunity of a consul was in conflict with the constitutional guar- 
antee; and this immunity of diplomatic officers from giving testimony, but in both 
cases for the prosecution, was recognized in the case of Dubois, the Dutch Minister 
(Sen. Ex. Doc. No. 21, 34th Cong., 3rd Sess. 1856, Moore, Dig. Int. Law, 4: 662, 
Oppenheim, op. cit., 1; 466) and in the case of Camacho, the Venezuelan Minister, 
(Guiteau's trial (1881), Wharton, 1: 669, Scott, 196). In the latter case the min- 
ister, under instructions from his government, voluntarily appeared as a witness. 
An Act of April 30, 1790, Rev. Stat. sec. 4063, specifically forbids the issue of process 
against a public minister. 

9 120 U. S. 479. 10 Act of Aug. 29, 1842, Rev. Stat. sec. 753. 
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courts on habeas corpus aliens in custody for acts done under an 
alleged right of international law. The Act resulted from the ina- 
bility of the National Government to liberate one Alexander McLeod 
from the custody of a New York court, where he was held on a 
charge of murder, perpetrated as a British soldier during the Caro- 
line disturbance. As is well known, Great Britain had protested 
against McLeod's detention on the ground that as a military person 
acting under authority he was exempt from American jurisdiction. 11 
These Acts, as well as numerous others 12 passed by Congress 
under the constitutional provision mentioned and uniformly sus- 
tained by the courts, indicate that the division of powers between 
the State and National Governments provided for in the Constitu- 
tion furnish no obstacle to the passage by Congress of any measure 
in pursuance of obligations of international law, no matter how much 
it might appear to invade the so-called States' rights. Hence a con- 
flict between international law and the Constitution in that respect 
would not be possible. Difficulties have arisen, as in the McLeod 
case, and the various Italian and Chinese lynchings, from the failure 
of Congress to act, not from an inherent conflict between the Con- 
stitution and the ability of the National Government to fulfill its 
obligations under international law. 13 

11 Moore, Dig., 2: 24-30. 

12 The most important Acts of this character are the Neutrality Acts, and 
various Acts for the protection of resident diplomatic officers. 

13 W. W. Willoughby, The American Constitutional System, New York, 1904, 
p. 108; J. N. Pomeroy, An Introduction to the Constitutional Law of the United 
States, 9th ed., New York, 1886, p. 571; E. S. Corwin, National Supremacy, New 
York, 1913, pp. 288-289; Nelson Gammons, "The Responsibility of the Federal 
Government for Violations of the Rights of Aliens," this Journal, 8: 73. Messages 
President Harrison, 1891, and President McKinley, 1899, 1900, Moore, 6: 839, 
847, 848. Some doubt has been thrown upon this doctrine by the case of Keller 
and Ullman v. U. S., 213, U. S. 138 (1909), in which an Act of Congress (Feb. 
20, 1907, 34 Stat. 898, sec. 3) rendering persons criminally liable for harboring 
immigrant women as prostitutes within a period of three years of landing, was held 
unconstitutional. The Government, however, did not attempt to support this 
legislation under the power of Congress to punish offenses against the law of nations, 
but under the implied power to regulate immigration. The court indicated that 
if the law had been in pursuance of a treaty it would have been valid, and a similar 
provision is now included in the Mann White Slave Act (June 25, 1910, 36 Stat. 
825, sec. 6) in pursuance of the International White Slave Convention of 1904, 
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There is, however, an important constitutional difference between 
the power of courts to apply customary international law and to 
apply treaty provisions. Courts can fulfill the latter obligation under 
their general jurisdiction of cases involving treaties. 14 Whereas they 
can ordinarily enforce obligations of customary international law 
only when supplemented by Congressional legislation. This results- 
from the strictly statutory character of the jurisdiction of Federal 
courts, 16 and renders it important that Congress specifically confer 
a jurisdiction upon them sufficient for the fulfillment of international 
obligations. 

INTERNATIONAL LAW AND STATUTES 

Where the conflict is between a statute and customary inter- 
national law, the statute prevails. In Mortenson v. Peters, 16 a Scotch 
court condemned a Danish subject for acts committed beyond the 
three-mile limit in accord with a statutory regulation of fisheries, 
thus extending its jurisdiction beyond that permitted by international 
law. Lord Dunedin said during the course of his opinion: 

Malloy, Treaties, Conventions, etc., p. 2131. It is submitted that if the protection 
of aliens in certain matters could be shown to be required by customary international 
law, an Act of Congress offering such protection by the criminal punishment of 
offenders would be constitutional. 

14 Constitution, Art. Ill, sec. 2; Act, Aug. 13, 1888, 25 Stat. 433; Federal 
Judicial Code, 1911, 36 Stat. 1087, sec. 24, cl. 1, 17, sees. 28, 237. For the fulfill- 
ment of some treaty obligations, especially those requiring the exercise of a criminal 
jurisdiction, supplementary legislation is necessary. 

15 IT. S. v. Hudson, 7 Cranch 32; Ex parte McCardle, 7 Wall. 506. A common 
law jurisdiction over crimes against international law was supported in Federal 
courts in the early cases of In re Henfield, Fed. Cas. 6360, and U. S. v. Ravara, 
2 Dall. 297, but the later decisions have not supported this view. 

16 Mortensen v. Peters, 14 Scot. L. T. R. 227 (1906); 8 Fraser 93; Bentwich, 
Cases, 12. In Direct United States Cable Co. v. Anglo-American Telegraph Co. 
(1877), A. C. 394, the Privy Council held that an Act of Parliament made it con- 
clusive that Conception Bay, Newfoundland, was British territorial water, although 
the headlands were thirty miles apart. It should be noted, however, that the 
court also put forward prescription as a justification of this extension of jurisdiction 
under international law. See also dicta by Lord Cockburn in Regina v. Keyn 
(1876), 2 Ex. D. 63; Stephen, History of the Criminal Law, 2: 36; Picciotto, op. 
cit., p. 48 et seq. 
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In this court we have nothing to do with the question of whether 
the legislature has or has not done what foreign Powers may con- 
sider an usurpation in a question with them. Neither are we a 
tribunal sitting to decide whether an act of the legislature is ultra 
vires as in contravention of generally acknowledged principles of inter- 
national law. For, as an Act of Parliament, duly passed by Lords 
and Commons and assented to by the King, it is supreme, and we 
are bound to give effect to its terms. 

The same rule applies in prize courts. Thus, in the case of the 
Zamora, 17 the Judicial Committee of the Privy Council, while hold- 
ing that an Order in Council contrary to international law was not 
binding, said, 

It could not of course be disputed that a prize court, like any 
other court, was bound by the legislative enactments of its own 
sovereign state. A British prize court would certainly be bound by 
Acts of the Imperial Legislature. 

In this case no such conflict existed, but, on the contrary, the Prize 
Act of 1864 especially reserved to the prize court its right to apply 
international law exclusively. 

In American law, also, it is clear that a statute will always be 
applied even though it conflict with international law. An Act 
of Congress of March 3, 1863, 18 permitting the requisition of neutral 
vessels before condemnation, was protested by Great Britain as in 
violation of international law. Attorney General Bates rendered an 
official opinion 19 on the question, and while conceding the British 
contention that the Act if rigorously applied might lead to violations 
of international law, stated that American officials would neverthe- 
less be bound by it. 

Of course such a conflict may lead to diplomatic reclamations, 
and possibly to war. But that cannot make the Act of Congress cease 
to be the law of the land, binding upon the people and their judges. 

Under Acts prohibiting the killing of fur seals "within the limits 
of Alaskan territory or in the waters thereof," later extended "to 

17 The Zamora, L. R. 1916, 2 A. C. 77, this Journal, 10: 427. 

18 Act of March 3, 1863, 12 Stat. 759. sec, 2. 

19 Bates, Att. Gen., 10 Op. 519. 
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all the dominions of the United States in Behring Sea" American 
courts did not hesitate to assume jurisdiction of foreign vessels 
seized in time of peace sixty miles from the coast in Behring Sea. 20 
This decision was reached by following the interpretation of these 
statutes offered by the political department of the Government, 
which held Behring Sea virtually a mare clausum. This interpreta- 
tion of the statutes was protested by Great Britain as in violation of 
international law, and her protests being sustained in the arbitration 
of the question in 1892, the "dominions of the United States in 
Behring Sea" were held in subsequent cases to extend only to the 
three-mile limit. 21 

On the other hand, no instance is known where in case of the 
conflict of a statute with international law the latter has been selected. 
There have been dicta in both British and American courts to the 
effect that statutes in conflict with natural law are void, 22 and British 
prize courts have sometimes gone pretty far in asserting their inde- 
pendence of statutes, 23 but no case is known where statutes have 
been declared void as in conflict with international law. 

20 Act of June 27, 1868, Rev. Stat. 1856; Act of March 2, 1889, 25 Stat. 1009. 
U. S. v. La Ninfa, 49 Fed. Rep. 575; U. S. v. The James G. Swan, 20 Fed. Rep. 108; 
U. S. v. The Alexander, 60 Fed. Rep. 914. 

21 The Alexander, 75 Fed. Rep. 519; La Ninfa, 75 Fed. Rep. 513; Moore, 1: 
913-922. In his dissent in the case of U. S. v. Rodgers, 150 U. S. 249, Justice Brown 
thought the court was interpreting a statute (Rev. Stat. sec. 5346) in a manner 
contrary to international law in assuming jurisdiction over an offense committed 
on board an American vessel on the Canadian side of the Detroit River. The 
Cutting Case (Moore, 2: 243) illustrates the application by a Mexican court of 
a statute giving jurisdiction over extraterritorial crime, considered by the United 
States to be in contravention of international law. 

22 English Cases: Day v. Savadge, Hobart, 85, 87; Bonham's Case, 8 Rep. 
118a; United States Cases; Goshen v. Stonington, 4 Conn. Rep. 209, 225; Bowman 
v. Middleton, 1 Bay. 254 (S. Car. 1792); Downes v. Bidwell, 182 U. S. 244, 282. 

23 In the Flad Oyen, 1 Rob. 135 (1799), and the Maria, 1 Rob. 340 (1799), Lord 
Stowell strongly asserted that prize courts were "courts of the law of nations" and 
bound "to administer with indifference that justice which the law of nations holds 
out without distinction to independent states, some happening to be neutral and 
some to be belligerent." In the case of the Walsingham Packet, 2 Rob. 77 (1799), 
the original British and Portuguese owners of the vessel, recaptured from the enemy, 
sought restoration, which was resisted by the captors under a navigation act (13- 
14 Car. II, c. 11, s. 22), which declared that the carrying of merchandise by a packet 
was illegal. There was thus a conflict between a statute and the rule of inter- 
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In France and Germany no doubt seems ever to have been ex- 
pressed but that a rule of the codes or a statute in violation of inter- 
national law is obligatory. 

Conflicts between international law and statutes have, however, 
been resolved by interpretation. In the United States the courts 
have held that statutes must always be interpreted if possible so as 
not to conflict with international law. Thus, in the case of the 
Charming Betsy, 24 the court held that the Non-intercourse Acts must 
not be interpreted as permitting extraterritorial seizures in time 
of peace, and frequently laws couched in universal terms have been 
interpreted as of only territorial application. 25 

A British court laid it down, that 26 "If the meaning of the Act 
is doubtful, it is a reason for not putting a particular interpretation 
upon it, that that interpretation would violate the comity of na- 
tions." In accord with this rule and with the American decision in 
the Charming Betsy, the British prize court, under Lord Stowell, inter- 
preted the Navigation Acts, as not applying to foreign vessels seized 
jure belli, although they were clearly applicable to British merchant 
vessels and couched in general terms. 27 Seizure on the high seas, it 

national law requiring restoration of recaptured prizes. Lord Stowell, after remark- 
ing that "this court is properly and directly a court of the law of nations," felt 
considerable difficulty in taking cognizance of a statute, but after an elaborate 
argument he did so, citing as a precedent the case of the Eliza (Lords, July 13, 
1798), in which he said, "it was first decided that the Court of Admiralty was bound 
to take notice of an illegal practice, evidently appearing in the conduct of a British 
subject, though the illegality arose from a violation of a law merely municipal." 

24 Murray v. The Charming Betsey, 2 Cranch 64. See also Rose v. Himely, 
4 Cranch 241. 

26 American Banana Co. v. United Fruit Co., 213 U. S. 347. 

26 Leroux v. Brown, L. J. 22 C. P. 3. In his opinion in Mortensen v. Peters, 
14 Scot. L. T. R. 227 (1906), Lord Kyllachy said, "A legislature may quite con- 
ceivably by oversight or even design exceed what an international tribunal (if such 
existed) might hold to be its international rights. Still there is always a presump- 
tion against its intending to do so. I think that is acknowledged. But then it is 
only a presumption, and as such it must always give way to the language used if 
it is clear, and also to all counter-presumptions which may legitimately be had in 
view." In this case the statute was applied in derogation of international law, as 
being too clear to permit of any other interpretation. 

27 The Recovery, 6 Rob. 341 (1807). In Cope v. Doherty, 4 K. and J. (1858), 
which raised an apparent conflict between the international rule of maritime colli- 
sions and the British Merchant Shipping Act of 1854, the court held that it could 
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was held, could only be justified on grounds of international law, 
and hence confiscations for breach of municipal law could not con- 
demn such a vessel. In the case of the Elsebe, M Lord Stowell held 
that the grant of the entire product of vessels to the captor by the 
Prize Act, 29 Order in Council and proclamation, must be interpreted 
as always subject to the power of the Crown to restore the prize 
to the original owners as an act of policy. Hence, in this case, the 
right of the alien owners under such a grant was upheld as against 
the captors' right under the Prize Act. In other cases in both 
England and the United States similar international rights of both 
neutral and enemy claimants founded on gratuitous grant of the 
government 30 have been upheld as against statutory claims of cap- 
tors to prize money. 

This rule of interpreting statutes in accord with international 
law is generally observed in all countries, although the author of the 
article on diplomatic agents in Fuzier-Hermann's Repertoire General 
du Droit Francaise 31 states that diplomatic residences are not exempt 

not interpret the Act as applying to foreigners, because to do so "would be to impute 
to the legislature of the country an attempt to legislate for foreigners by taking 
away those rights and privileges which they enjoy by the general law." The An- 
napolis, 30 L. J., P. and M. 201 (1861), involved similar facts and the court, although 
admitting that if Parliament thought fit to legislate for foreign vessels on the high 
seas, "the court in its instance jurisdiction at least would be bound to obey," yet 
said, "the presumption is strong against Parliament by legislation contravening 
international law. In cases admitting of possible doubt, the presumption would 
be that Parliament intended to legislate without violating any rule of international 
law, and the construction would be accordingly." See also Le Louis, 2 Dods. 210; 
The Girolame, 3 Hagg. Adm. 169 (1834). For discussion of these cases see Pic- 
ciotto, op. cit., p. 27, et seq.; T. E. Holland, Studies in International Law, Oxford, 
1898, p. 195, et seq. 

28 The Elsebe, 5 Rob. 173 (1804). 

29 Act 6 Anne C. 37 (1708), granting the entire product of prizes to the captors 
as prize money. 

30 In the Elsebe, 5 Rob. 173 (1804), Lord Stowell cited as precedents, the Freya 
(1800), the St. Johannes (1798), the Edwin (1801), all restored by order of the 
Crown. For United States cases see The Manila Prize Cases, 188 U. S. 254; Moore, 
7: 545. In the Schooner Peggy, 1 Cranch 103, Lincoln, Att. Gen. 1 Op. Ill, restora- 
tion before adjudication was made on the basis of a treaty and was held to violate 
no vested right of the captors to prize money. 

31 Fuzier-Hermann, Repertoire general alphabetique du droit francais, 37 Vols., 
Paris, 1886-1906, tit. Agents Diplomatic, Art. 1067. 
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from service of legal process in France because no such limitation 
is put upon the authority of officers to make arrests in Article 98 of 
the Code d 'Instruction Criminel. Other provisions of the French 
codes have, however, been interpreted as excepting diplomatic officers 
from their operation in accord with international law, even when 
no such exemption is specifically given. 32 

INTERNATIONAL LAW AND EXECUTIVE ORDERS 

In the case of a conflict between customary international law 
and an executive order, it seems that the latter will usually prevail 
in the same manner as a statute, although a construction will gen- 
erally be adopted which resolves the conflict. British prize courts, 
however, have always asserted their indepedence of orders in council 
contravening international law, and the rule is now firmly estab- 
lished. In the early cases the attitude of the court was somewhat 
cautious. In the case of the Fox,* 3 after adverting to the conflict 
which might occur because of its obligation to apply international 
law and also to apply Orders in Council, Lord Stowell remarked that 
the court could not "without extreme indecency" presume that such 
a conflict would exist. In the case before it, while admitting that 
the celebrated Order in Council of April 26, 1809, creating a paper 
blockade of most of Europe, was contrary to customary international 
law, under ordinary circumstances, denied that it was so in its 
"retaliatory character." The court did not appear troubled by this 
application of an undue severity upon neutrals in retaliation for 
acts of enemies. 34 

32 Case of Herran, Minister from Honduras, Trib. Seine, Jan. 21, 1875, Clunet, 
1875, p. 90, who was held exempt from civil jurisdiction although he was of French 
nationality and no exemption was specified in the codes. See also Sirey, 1884, 
2: 80. 

33 The Fox, Edw. Adm. 312 (1811). Phillimore, Commentaries upon Inter- 
national Law, 3rd ed., London, 1879-1886, Vol. 3, sec. 436, says of this decision, 
" If he [Lord Stowell] had not so considered them [considered the Orders in Council 
consistent with international law] and nevertheless had executed them, he would 
have incurred the same guilt and deserved the same reprehension, as the judge 
of a municipal court who executed by his sentence an edict of the legislature which 
plainly violated the law written by the creator upon the conscience of his creature." 

34 Such retaliation is somewhat defended by J. P. Hall, The Force of Precedent 
in International Law, Int. Jour, of Ethics, 26: 149. 
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A more clear recognition of the superiority of international law 
over Orders in Council is reported in the case of the Minerva,™ in 
which Sir J. Mackintosh when exercising a commission of prize as 
recorder of Bombay gave a very restricted interpretation to certain 
instructions apparently in conflict with international law, and affirmed 
that in case of a conflict it would be "The duty of a judge to disre- 
gard the 'instructions,' and to consult only that universal law to 
which all civilized princes and states acknowledge themselves to be 
subject and over which none of them can claim any authority." 
The British Government at present clearly recognizes the superiority 
of international law over Orders in Council in prize courts, as is 
evidenced by the reply made by Earl Grey to a protest of the United 
States in reference to an Order in Council of March 11, 1915, appar- 
ently declaring Germany under a blockade. He says: 36 

The legality of these measures has not yet formed the subject of 
a decision of the prize court; but I wish to take this opportunity of 
reminding your excellency that it is open to any United States citizen 
whose claim is before the prize court to contend that any Order in 
Council which may affect his claim is inconsistent with the principles 
of international law and is, therefore, not binding upon the court. 

In this communication his lordship referred to the recent decision of 
the prize court in the case of the Zamora," although the opinion of 
Sir Samual Evans in that case does not seem to give unequivocal 
authority for his statement. In fact, the learned president adopted 
the ambiguous view of Lord Stowell in the case of the Fox, 3S which 

35 The Minerva (1806), Life of Sir J. Mackintosh, London, 1836, 1: 317; Hol- 
land, Studies, p. 197; Phillimore, op. cit., Vol. 3, sec. 436; Picciotto, op. tit., p. 32. 
It seems possible that this decision furnished the main foundation for Lord Stowell's 
utterances in the Fox, five years later. There is a striking similarity in some of 
the passages. Sir J. Mackintosh admits that he had no "direct and positive au- 
thority" for his assertion. 

36 Earl Grey to United States Ambassador Page, July 31, 1915, this Journal, 
Special Supp. 9: 164 (July, 1915). Phillimore, op. tit., Vol. 3, sec. 436, says, "It is 
clear that it has never been the doctrine of the British prize courts that because they 
sit under the authority of the Crown, the Crown has authority to prescribe to them 
rules which violate international law." 

37 The Zamora, 31 Times L. R. 3, this Journal, 9: 1005. 
3 ' The Fox, Edw. Adm. 312. 
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he quoted with approval, to the effect that an Order in Council in 
derogation of international law was so improbable as to be beyond 
the contemplation of the court. A Swedish vessel, the Zamora, 
seized for contraband trade, had been brought in, but prior to ad- 
judication the Crown sought to requisition it under an Order in 
Council of March 23, 1915. 39 The owners of the vessel resisted, 
claiming that by international law, title to a neutral prize did not 
pass until after adjudication, and consequently the British Govern- 
ment had no right to requisition the cargo. The Prize Court held 
that it was bound by Orders in Council, although it further labored 
to show that this order was not in conflict with international law. 
In consequence of the latter conclusion, the president did not feel 

called upon to declare what the court would or ought to do in an 
extreme case, if an Order in Council direct something to be done 
which was clearly repugnant to and subversive of an acknowledged 
principle of the law of nations. I make bold to express the hope and 
belief that the nations of the world need not be apprehensive that 
an Order in Council will emanate from the Government of this 
country in such violation of the acknowledged law of nations as to 
make it conceivable that our prize tribunals, holding the law of na- 
tions in reverence, would feel called upon to disregard and refuse 
obedience to the provisions of such orders. 

This decision, however, was subsequently reversed by the Judicial 
Committee of the Privy Council, 40 the ground being taken that 
both under the old commissions conferring prize jurisdiction and 
under the Prize Act of 1864, 41 prize courts were obliged to apply 

39 Order XXIX, March 23, 1915, Manual of Emergency Legislation, Supp. 
No. 3, p. 510; this Journal, Special Supp. 9: 123 (July, 1915). 

40 The Zamora, L. R. 1916, A. C. 77; this Journal, 10: 430. In the earlier 
case of the Antares, 31 Times L. R. 290, similar facts were before the court, but 
under an earlier Order in Council (Order XXIX, Sept. 30, 1914, Manual of Emer- 
gency Legislation, 1914, p. 286). By this order, the judge on receiving a request 
from the Crown to release an unadjudicated prize for requisition, was to exercise 
discretion, releasing it only if probably confiscable. The court held the Order in 
Council to be conformable to international law, but in this case the cargo of copper, 
which had been declared absolute contraband while the vessel was en route, was 
possibly not confiscable and hence the request of the Crown was refused. 

41 27-28 Vict. Ch. 25, sec. 55, par. 5. As evidence of the earlier practice, the 
court relied especially on the report of the Commissioners on the Silisian Loan 
Case, 1753. See Moore, Dig., 7: 603. 
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international law, and hence would not consider an Order in Council 
in conflict therewith as mandatory. It being held that the requisi- 
tion of neutral property before condemnation was not permitted by 
international law, except in extraordinary cases, the application of 
the Crown was refused. Lord Parker of Waddington, speaking for 
the court, said: 

If the court is to decide judicially in accordance with what it 
conceives to be the law of nations, it can not even in doubtful cases, 
take its directions from the Crown, which is a party to the proceed- 
ings. It must itself determine what the law is according to the best 
of its ability, and its view, with whatever hesitation it be arrived at, 
must prevail over any executive order. Only in this way can it fulfil 
its function as a prize court and justify the confidence which other 
nations have hitherto placed in its decisions. 

The Meat Packers' Cases 42 further illustrate the present attitude 
of the British Prize Court. Neutral vessels, laden with provisions 
bound from New York to the neutral port of Copenhagen, had been 
seized for contraband trade, and the owners attempted to show that 
the Order in Council of October 29, 1914, 43 was contrary to inter- 
national law and void. By an Order in Council of August 20, 1914, 
Great Britain had adopted the Declaration of London with slight 
modifications, but by the later order further modifications had super- 
seded that part of the Declaration forbidding confiscation of condi- 
tional contraband according to the doctrine of continuous voyage. 
The meat packers maintained that their cargoes, as conditional con- 
traband bound immediately for a neutral port, were, irrespective of 
their ultimate destination, entitled to the advantages of the rule of 
the Declaration of London. The court, however, took a different 
view and pointed out that the Declaration, not having been ratified, 
was not binding and in this respect was not declaratory of cus- 
tomary international law, but was an innovation. Hence in abrogat- 
ing it, and returning to the doctrine of continuous voyage, which 
the court did not fail to point out was a rule "nurtured and specially 

42 The Kim, the Alfred Nobel, the Bjornstjerne Bjornson, the Fridland, this 
Journal, 9: 979. 

43 Man. Em. Leg., Supp. No. 1, p. 17; this Journal, Special Supp., 9: 14 
(July, 1915.) 
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favored by the United States," the Order in Council simply pre- 
vented an innovation and "proceeded not in violation of, but upon 
the basis of the existing international law upon the subject." 

In American courts, executive orders are probably of the same 
effect as statutes, if made under adequate authority. In Mais- 
sonaire v. Keating, 44 Justice Story asserted in dicta that an ordi- 
nance would exonerate the captors, and the only recourse open to 
the injured neutral was through diplomacy or war. There does not 
seem to have been any doubt expressed as to the binding force of 
the various blockade orders of the Civil War, or of other executive 
orders affecting prize in this and other wars. 45 

In Germany the Emperor, by statute, 46 has the authority to 
determine by ordinance "the place of sitting and composition of 
prize courts, the procedure in cases brought before them, and the 
duties imposed on other administrative authorities, Imperial as well 
as State, in respect of their cooperation with such courts." Under 
this law a comprehensive prize code 47 has been promulgated, which 
appears to be obligatory law for prize courts. 

44 Maissonaire v. Keating, 2 Gall. 325. 

46 Naval Instruction of Aug. 18, 1862 (Moore, 7: 700), provided for the seizure 
of vessels reasonably believed to be "engaged in carrying contraband of war for or 
to the insurgents, and to their ports directly or indirectly by transshipment or 
otherwise violating the blockade." This application of the doctrine of continuous 
voyage to contraband and blockade was considered in violation of international 
law by many European publicists such as Twiss, Phillimore, Bluntschli, and Fiore 
(Moore, 7: 723-739), but was applied by United States prize courts. In the 
Stephen Hart, Blatch. 387, Scott, 852, affirmed in the Hart, 3 Wall. 559. The in- 
structions are particularly referred to as authority for the decision. See also The 
Circassian, 2 Wall. 135; The Bermuda, 3 Wall. 514; The Springbok, 5 Wall. 1. In 
most of these cases it was not clear whether condemnation was for breach of blockade 
or carriage of contraband, but in the case of the Peterhoff, 5 Wall. 28, the distinction 
was recognized, and it was held that transshipments from neutral ports by land 
could not be regarded as violations of blockade, and hence such cargoes could only 
be condemned if contraband. It should be added that the American view of inter- 
national law was sustained in the arbitral awards subsequently given in most of 
these cases. Moore, 7: 725; Moore, Int. Arb. 4: 3928-3935. 

46 Law of May 3, 1884, Reichsgesetzblatt, 1884, p. 49. Translation in Huberich 
and King, The Prize Code of the German Empire in Force July 1, 1915, New York, 
1915, p. xv. 

47 Prize Code, Sept. 30, 1909, Reichsgesetzblatt, 1914, p. 275, translated in Hube- 
rich and King, op. cit. Under the Prussian ordinance of July 20, 1864 (Preuss. 
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In the case of the Elida 48 the Supreme Prize Court at Berlin 
clearly defined the position of ordinances in the German prize courts. 

The prize regulations contain the principles laid down by the 
Kaiser as commander in chief within his Imperial jurisdiction for the 
practice of prize law pertaining to naval warfare, and are, therefore, 
primarily law not only for the navy, but also for the inland authorities, 
particularly prize courts, in so far as they have to pass upon the 
legality of the action of commanders at sea falling within the prize 
law. International law only lays down rights and duties as between 
different states. The prize courts when judging of the legality of 
prize actions, can take general international principles only into 
account when the prize regulations contain no instructions and, there- 
fore, tacitly refer to the principles of international law. Therefore, 
the question whether an instruction of the prize regulations agrees 
with general international law is not for the prize courts to decide. 
If a contradiction in this connection is asserted, the point in con- 
troversy is to be settled in another manner. 

The same rule appears to apply in French courts. The prize law 
is largely found in ordinances, which are of binding force in courts. 49 
During the Napoleonic Wars, French decrees, such as those of Berlin 
and Milan, vied with British Orders in Council in violating inter- 
national law, but they were applied in prize courts. 60 

Ordinarily, in the case of executive orders, the question would 
not be so much on the conflict of the order with international law 

Gesetzblatt, 1864, p. 369; Huberich and King, op. (At., p. xii), prize courts were to 
apply the existing prize regulations, supplemented if necessary by the general 
principles of international law and subject to existing treaties. They were also 
empowered to apply special rules by way of retaliation. See comments on Ger- 
man prize practice in a review of Huberich and King's translation, this Jouenal, 
9: 1028. 

48 The Elida, Oberprisengericht, Berlin, May 8, 1915, this Journal, 10: 916. 

49 The famous ordcmnance de la marine, issued by Louis XIV in 1681, forms the 
basis of French prize law. Comprehensive instructions applicable in prize courts 
were issued July 28, 1870 (Freeman Snow, Cases and Opinions on International 
Law, Boston, 1893, p. 577), and on December 12, 1912 (Naval War College, Inter- 
national Law Topics and Discussions, 13: 169). 

60 One of the most remarkable of these decrees was that of Bayonne which 
ordered the seizure of American vessels entering French ports after the passage of 
the American Embargo Act in 1807, under the theory that such seizures were legal 
as assisting President Jefferson in enforcing the embargo. Am. St. Pap., For. 
Rel., 3: 291. For the various French and British retaliatory orders of the Na- 
poleonic Wars, see ibid., 3: 262, 270, 286; British and For. St. Pap., 8: 401-513. 
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as on the competence of the officer to issue it. If such competence 
exists, usually the order would be on the same plane as a statute 
and so would rule when in conflict with international law, but would 
be interpreted so far as possible in accord with it. Thus, in the 
case of the Zamora the primary ground upon which the British 
Privy Council declared the Order in Council, contrary to international 
law, non-mandator, was that by custom and statute the Crown had 
been divested of its prerogative to legislate for prize courts. 

INTERNATIONAL LAW AND JUDICIAL PRECEDENTS 

In England and the United States judicial precedents have a 
legislative value only second to that of statutes. Courts are obliged 
to follow them according to well-defined rules. It thus happens 
that precedents will generally be followed, if there are any, irre- 
spective of existing international law. Such precedents may be 
originally adopted as applications of international law, but once es- 
tablished may prove less flexible than international law, and hence in 
time come in conflict with it. In such cases, however, the presence 
of an international rule undoubtedly makes it less difficult to break 
a precedent than it would otherwise be. Thus the British Prize 
Court in the war of 1914 broke the precedent established by Lord 
Stowell over a hundred years before in reference to the confiscability 
of enemy coast fishing vessels. 51 Although the rule declaring such 
vessels immune was included in the Hague conventions, 52 the court 
noted that this convention was not in terms binding, because all of 

51 In the Berlin, L. R. (1914), P. 265; this Journal, 9: 544; after citing the 
American decision in the Paquete Hahana, 175 U. S. 677, and some Japanese decisions 
and instructions the court said: "In this country I do not think any decided and 
reported case has treated the immunity of such vessels as a part or rule of the law 
of nations: vide the Young Jacob and Johanna, 1 Rob. 20, and the Liesbet von der 
Toll, 5 Rob. 283. But after the lapse of a century I am of opinion that it has become 
a sufficiently settled doctrine and practice of the law of nations." The alteration 
of judicial precedents by international law is also illustrated in the Ringende Jacob, 
1 Rob. 89 (1798), in which the court refused to follow the old rule forfeiting neutral 
vessels for carrying contraband, but applied the more humane rule of releasing the 
vessel, on the ground that international law had changed. See, also, Westlake, 
Collected Papers, p. 250. 

52 Hague Conventions, 1907, XI, Art. 3. 
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the belligerents were not signatories, and based its decision primarily 
on the change in the rule of customary international law. During 
the seventeenth century both Admiralty and Common Law courts sup- 
ported executions against the body on foreign judgments as war- 
ranted by international law. 63 But international practice did not 
approve of the rule, and during the next century the British courts 
over ruled the precedent on the ground that international law had 
changed. 54 

There has also been a tendency in both British and American 
courts to abandon the old Common Law rule which permitted an 
alien enemy no persona standi in judicio, in accordance with altera- 
tions in international law. Lord Stowell stated the old doctrine in 
the case of the Hoop: 55 

In the law of almost every country, the character of alien enemy 
carries with it a disability to sue, or to sustain in language of the 
civilians a persona standi in judicio. The peculiar law of our own 
country applies this principle with great rigor. The same principle is 
received in our courts of the law of nations; they are so far British 
courts that no man can sue therein who is a subject of the enemy, 
unless under particular circumstances that pro hoc vice discharge him 
from the character of an enemy. . . . But otherwise he is totally 
ex lex. 

The Supreme Court of the United States modified this doctrine 
in McVeigh v. United States, 56 which involved the Confiscation Act 
of 1862. 57 This Act had provided for the appropriation by the 
United States of property used in rebellion, after a judicial process 
resembling an admiralty action in rem. The Supreme Court per- 
mitted the enemy owner to defend and commence action on appeal 

53 Malloy, De Jure Maritimo et Navali, 7th ed. London, 1722, Bk. 5, chap. 9, 
sec. 9. Baldwin, " The Part Taken by Courts of Justice in the Development of Inter- 
national Law," Am. Law Rev., 85: 228. 

54 Sinclair v. Fraser, 20 How. St. Tr. 468, cited Baldwin, op. cit., Am. Law. 
Rev., 85: 228. 

55 The Hoop, 1 Rob. 196 (1799); Scott, 521, 523. 
» McVeigh v. U. S. 11 Wall. 259 (1870). 

57 Act of July 17, 1862, 12 Stat. 319. 



20 THE AMEKICAN JOURNAL OF INTERNATIONAL LAW 

in such proceedings, thereby reversing the court below. Referring 
to the decision of that court, Justice Swayne remarked: 

It is alleged that he was in the position of an enemy, and hence 
could have no locus standi in that forum. If assailed there he could 
defend there. The liability and the right are inseparable. A different 
result would be a blot upon our jurisprudence and our civilization. 
We cannot hesitate to doubt on the subject. It would be contrary 
to the first principles of the social compact and of the right adminis- 
tration of justice. 

This decision was cited with approval in the recent British case 
of Merten's Patents, 58 in which the Court of Appeals permitted an 
alien enemy to commence action on appeal. The court distinguished 
the right of bringing suit and the right of defending when sued. 
Although it did not sustain the appellee's contention that a pro- 
vision of the Hague conventions 69 required a complete abandonment 
of all restrictions upon the legal status of alien enemies, and conse- 
quently affirmed the traditional view that such persons could not 
commence an original action, yet it admitted that an alien enemy 
could be sued, in which case he "could appear and be heard in his 
defense," and take all such steps as may be necessary for the proper 
presentment of his defense. To deny him these rights, said the 
court, "would be to deny him justice and would be quite contrary 
to the basic principles guiding the King's courts in the administra- 
tion of justice." 60 

In prize courts a similar tendency to admit alien enemies to a 
limited status in court has developed as an accompaniment of the 
exemption from seizure of certain types of enemy property at sea, 
required under modern international law. 61 The extreme doctrine of 
the Hoop has undoubtedly been much limited in both Common Law 
and Admiralty courts by the progress of international law. The 

58 In re Merten's Patents, Porter v. Freudenberg, Krelinger v. Samuels, 112 
L. T. 313, 321 (1915). 

59 Hague Convention, 1907, IV, Art. 23 (h). 

60 For cases making other exceptions to the disabilities of alien enemies, see 
L. Oppenheim, International Law, 2nd ed., New York, 1912, 2: 133. 

a The Mowe, L. J. (1915), p. 57, this Journal, 9: 547. 
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disabilities of alien enemies have been entirely removed in Germany, 62 
and remain to but a limited extent in France. 63 

In conclusion, it may be said that, while customary international 
law will generally be overruled when coming in conflict with definite 
written sources of municipal law such as written constitutions, 
statutes, and executive orders, the presumption will ordinarily exist 
that no infraction of international law is intended and such instru- 
ments will be interpreted in accordance with its principles. Inter- 
national law will furnish a basis for modifying judicial precedents in 
Great Britain and the United States, and in these countries, es- 
pecially the former, prize courts assert an authority to ignore execu- 
tive orders in conflict with international law. 

Qtjincy Wright. 

62 The newspapers reported that on Feb. 15, 1916, the Reiehsgericht handed 
down a decision upon an action commenced by a French citizen serving at the front, 
and appearing through attorney. The decision of the court below, declaring the 
plaintiff's patent right confiscated, was reversed. 

63 Oppenheim, op. cit., 2: 133. 



